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Sean Sullivan discusses the role public opinion should play in setting antitrust policy and what should be left to

the expert economists.

This article is part of a symposium that explores the relationship between democracy and antitrust. In theory,
Congress passes laws, the antitrust agencies implement them through rules and policies, and the courts assure
these rules and policies accord with the relevant statutes and Constitution. In practice, Congress is catatonic,
the agencies are commonly left to reinterpret the means and ends implied in decades old laws and apply them
to an entirely different world, and the courts have historically shown their own willingness to interpret and
reinterpret the meaning of the laws, belying the impression that there is always an obvious and objective
singular understanding and application of the antitrust laws. Can the agencies make the case for
reinterpretation by testing the limits of their rulemaking? Is that bad enforcement or a legitimate form of
governance that acknowledges that the creation of new rules and interpretation of old laws are a messy and
tortuous process? Often lost in all of this is a meaningful connection between policy and public opinion. Is
there a legitimate place for more direct public engagement with antitrust, and what would that look like?
Commentators often pit the desires of the public against the expertise of the government bureaucracy. What is
the role—and democratic limit—of bureaucrats in setting the antitrust agenda and its goals? You can read the
symposium articles from Barak Orbach, Sean Sullivan, Erik Peinert, Yunsieg Kim, and Reed Showalter as they
are published here.

t’s late, and you’re returning home from a long and tiring trip away. You’re happy to
be back. Home means a needed, normal night. But even as you open the door, you
sense that something is wrong. The air is heavy, and there’s a strange smell. It’s too
humid. You step inside and close the door. The smell is stronger. There’s a sound you

can’t place. Almost a hiss.

The easy feeling is gone. Your stomach tightens as you check each room. The bedroom looks
strange. With a start, you realize that the rug is wet beneath your feet. The floorboard flexes
under your weight. For a moment, you just stand and stare. The wall between the bedroom
and the bathroom is dark and warping at the bottom. Water is pouring out at the baseboard.

What do you do next? In a panic, I suspect that most of us would call a friend or parent. Next,
we would call an emergency plumber. Some of us might recall where the main shutoff valve
is located. Fewer would be handy enough to start pulling down drywall to search for the
problem, and even fewer would know how to spot the source of a leak. Fewer still would
have the tools and skills to fix it.

No matter where you fall in this range of responses, I’d wager that your first reaction would
not be to hit the streets in pursuit of the public’s thoughts on the plumbing situation and
what to do about it. Shoppers would not be interviewed outside local grocery stores.
Opportunities for public comment would not be held. Partly, that is because the condition of
your home is not a subject of public interest. Mostly, it is because we just don’t care what the
public thinks about plumbing issues.

This is not because contested issues do not exist in plumbing. Opinions about the choice
between copper piping, chlorinated polyvinyl chloride piping, and cross-linked polyethylene
piping can be a point of heated disagreement. The same goes for the use of ProPress or push
fittings. Even reliance on the venerable Darcy-Weisbach equation for calculating head loss is
sometimes challenged by advocates of the simpler Hazen-Williams equation. If you’re
unfamiliar with these debates, that’s okay. The usual participants are industry experts, not
laypeople.

Indeed, our disinterest in public opinions about plumbing stems from the unremarkable fact
that the average person knows exactly squat about the subject. True, we are sensitive to the
outcomes of plumbing work. (Remember that the bedroom floor is disintegrating beneath
your feet.) But the vast majority of us simply lack the time and resources to develop
anything close to expertise on plumbing matters.

In this way, plumbing is like carpentry, dentistry, internal medicine, IT support, electrical
engineering, automotive repair, and accounting. It’s a skillset that most of us value and that
many will need exercised on our behalf at some point in our lives, but that few will ever
possess. That’s why we call a plumber when we have a leak. In many states, licensure as a
plumber requires several years of apprenticeship (or equivalent training) under the
supervision of a qualified expert or master plumber. The length of the training and the
difficulty of the work go a long way in explaining the likely size of that emergency plumber
bill.

The curious case of antitrust populism

Now, a question: why, when we are so quick to call plumbers for help with plumbing
problems, do many of us refuse to call economists for help with antitrust and competition
problems?

The analogy is hardly subtle. In antitrust matters, the home to which we are returning is a
segment of our economy. The water soaking into the rug is the poor performance of that
segment of trade (rising prices, declining quality, dwindling options and opportunities). The
leak somewhere in the wall is the uncertain causal source of those performance problems
(possibly some form of anticompetitive conduct). And the plumber is the impressively
trained and experienced economist.

Yet while we waste no time dialing the plumber when our wall starts leaking, the need for
economic expertise in the guidance and handling of challenging antitrust issues has been
denied throughout much of antitrust law’s history—as it is being denied again today.

The most recent program to limit the influence of economists in antitrust law seeks to
replace economic theory with lay reasoning and public opinion. This program is evident
throughout recent antitrust writing and policy work. In a speech delivered at the Stigler
Center a few years back, former Assistant Attorney General Jonathan Kanter encapsulated
the thesis of this program:

For too long we have cloaked the antitrust laws in technocratic
language. We must use the language of the people and the
markets to empower participation in the Antitrust enterprise.
[…] When we issue guidelines and speak only of small but
significant non-transitory increases in price, or of how vertical
effects derive from the elimination of double marginalization,
we exclude these people from the antitrust dialogue. This
language boxes the public and the courts out of a critical
discourse about how their economy is structured.

Unlike plumbing issues, the structure of the economy apparently is a subject upon which we
need to hit the streets in search of public opinion and folk wisdom.

For the past several years, antitrust populists have embraced this reasoning. Non-expert
opinions were expressly sought on the content of the United States merger guidelines.
Revisions aspired to make those guidelines more accessible to the public. Deemphasis of
economic analysis in the 2023 guidelines has been widely noted and sometimes celebrated.
Commentators proclaim that long reliance on economics in antitrust law has come to an
end. Conferences ask whether technocratic antitrust has a future, and how far popular
opinion can replace economics in dictating the scope and structure of antitrust law.

What gives? Why do we defer to plumbers on leaks in the wall, but not to economists on
matters concerning the structure and manipulation of markets, the meaning and
identification of anticompetitive conduct, or the crafting of policies and remedies? The
respective people skills of each profession are about the same, in my experience, so the
answer must lie elsewhere. But what is the answer? What explains this preference for public
opinion over economic expertise in the handling of antitrust matters?

The short reach of common sense

We might start by addressing an unlikely possibility: that economists are not needed
because, unlike plumbing, the subject matter of antitrust law is one of general
comprehension and understanding. The evidence against this is overwhelming.

Considering training alone, one struggles to see how economic expertise could be
disregarded. Long apprenticeship periods for plumbers are, if anything, shorter than the
average sentence in an economics PhD program. The understanding of fluid dynamics and
the mechanical skills of the plumbing profession are hard earned, to be sure, but so are the
mathematical, statistical, and computational skills commanded by modern economists.

The rigors of this training reflect the difficulty of the subject. Celebrated contributions to
economic theory are often unintuitive. This is especially true for the aspects of economic
theory best suited to antitrust issues.

Important results simply do not come naturally to those without economic training. Useful
“markets” for antitrust purposes seldom match lay intuition. Agreements to collude are
rarely sufficient, and sometimes not necessary, for collusion to occur. Competitive
“concentration” is surprisingly difficult to measure and usually has narrow and complicated
significance in understanding competitive performance; severely anticompetitive behavior
can arise in small and seemingly unconcentrated markets. In some cases, more competitors
can mean worse competitive outcomes. Monopolies may sometimes be socially preferable
to cartels, and cartels may in principle be preferable to imperfect competition.

Each of the previous results is subject to caveats, maintained assumptions, and limitations.
But that only proves the point that competition is a complicated subject that takes more
than common sense and intuition to understand. If we need plumbers to help us deal with
the difficulties and complexities of plumbing issues, it seems we would at least want
economists to help us understand the difficulties and complexities of competition issues.

The evasiveness of easy answers

These difficulties lead to the next possible explanation for hostility to economics: that
modern economics is too complicated to be of use in antitrust enforcement and litigation,
where we need simpler rules and easier answers. Again, however, the logic of the critique
crumbles under inspection.

True, modern economics is far more complex than many in the antitrust world might prefer.
In the 1950s and 1960s, antitrust opinions sought to identify monopoly power and
anticompetitive mergers on the basis of nothing more than market share statistics. But
economic modeling has advanced significantly since the middle of the previous century, and
singular focus on market shares has given way to the recognition that many possible
determinants may contribute to an accurate understanding of competitive performance. In a
modern economic model of oligopolistic competition, for example, important
considerations could include the specification of demand curves (which may be different for
each competitor), the specification of marginal cost curves (typically not directly
observable), the identification of competitive action-spaces (competition in price or
production decisions), the consideration of dynamic strategies (competitors conditioning
actions on past conduct), and the identification of an appropriate time horizon over which to
consider competitive interaction (immediate, finite, or infinitely-repeated play). Predicted
behavior can vary dramatically between different combinations of these parameters.

This complexity places modern economic models beyond the reach of the untrained public.
The average person on the street probably does not have a strong opinion about the proper
strategy for estimating nested logit demand models or the relative justifications for different
Nash equilibrium refinements. The difference between Cournot and Bertrand competition is
simply not a subject of conversation in most households.

But why is any of this a problem? Modern commerce is unimaginably complex. It would be
shocking indeed if all its intricacy could be boiled down into something as trivial as a readily
measurable market share. The fact that the complexity of modern economics places its
methods beyond the reach of laypeople would seem like an argument for deferring to
economic expertise, not an argument for rejecting this expertise. The diagnosis and
treatment of medical conditions involves a variety of complex tests and procedures today,
but I hear no comparable clamoring to make every diagnosis turn on nothing but a simple
blood-pressure reading.

Other unimpressive possibilities

We could march through other possible justifications for the program to displace economics
with public opinion, but they wouldn’t fare much better.

Are economists consistently unwilling to enforce antitrust law aggressively? Even a cursory
glance at the work of prominent antitrust economists obliterates this theory.

Are economic models too indeterminate—too capable of supporting opposing
interpretations of the evidence—to aid in the litigation of antitrust cases? Litigation is
nothing if not an opportunity for opposing parties to develop conflicting interpretations of
the evidence.

Is economic theory too nearsighted in looking primarily at price and quantity measures?
Markets can be designed and manipulated to further whatever outcomes policymakers
want. If economic theory is not yet developed enough to guide the pursuit of a given goal,
this is both an opportunity for new research and a hint about the likely non-obviousness of
the relationship between competition and the targeted goal.

The division of labor in antitrust

While arguments for rejecting economic expertise are unpersuasive, I concede that there is a
fundamental sense in which public opinion deserves a commanding role in antitrust law and
policy. It is the same sense in which the person who calls for a plumber gets to decide what
work the plumber will do.

A violation of this division of labor would be something like the conduct at issue in National
Society of Professional Engineers v. United States. To make the relevant reasoning concrete,
suppose that a small town has announced a request for design proposals to build a bridge
across a local river. The National Society of Professional Engineers argued, in this case, that
unrestricted competition among the engineers submitting proposals for this project would
lead to the provision and selection of low quality and unsafe bridge designs—and thus that a
restricted form of competition was more appropriate. Rejecting this argument, the Supreme
Court effectively held that it was for the public, not the engineers, to decide what ends
competition among the engineers should further. If the public wanted to prioritize price over
quality when selecting a bridge design, that was the public’s decision to make.

Public opinion is no less authoritative when it comes to the broader purposes and priorities
of antitrust law. Economists can and should have opinions about what ends competition
and antitrust law should aim to serve. But economists are only some of the many voices who
may legitimately contribute to the public debate about what social goals and community
objectives antitrust law ought to pursue. Expert economists are no better equipped than
professional engineers to deny this public right of choice. Subject to the reality that tradeoffs
between conflicting goals will need to be resolved, nothing limits public opinion from
demanding that antitrust law address whatever concerns the public prioritizes.

But there is another violation of this division of labor to keep in mind. Just as it was for the
public, not the engineers, to decide what ends competition would serve in Professional
Engineers, it was for the expert engineers, not the public, to submit the requested bridge
designs. The Court had no reason to comment on this division of responsibilities, but the
point follows logically from other aspects of the opinion. Bridge design is a complex task. It
demands appropriate expertise. Even if we are willing to allow free competition to whittle
away some degree of quality in bridge engineering, we are not so disinterested in safety as
to award a project to someone without the slightest qualification for the job. Public opinion
sets the goals for the project; it does not supply the blueprint.

Public opinion is similarly ill-equipped to supply us with implementation details in antitrust
law. The challenge of directing competition to the achievement of desired ends is a task that
benefits from training, experience, and expertise beyond the public ken. Just as confidence
and good intentions do not transform a layperson into an expert plumber or engineer, we
should not treat raw public opinion as a useful source of direction on how antitrust law can
best achieve its desired ends. We award bridge designs to expert engineers, we call
plumbers when our pipes start leaking, and we should be willing to rely heavily on economic
expertise in helping us implement effective antitrust rules and policies.

Author Disclosure: The author reports no conflicts of interest. You can read our disclosure policy here.

Articles represent the opinions of their writers, not necessarily those of the University of Chicago, the Booth
School of Business, or its faculty.

Subscribe here for ProMarket’s weekly newsletter, Special Interest, to stay up to date on ProMarket’s coverage
of the political economy and other content from the Stigler Center.

Related Posts:

1. How Industrial Policy Gave Us the Sherman Act

2. What the US Learned and the EU Should Consider About National Champions

3. After Neo-Brandeis

4. Multi-Market Balancing in a New Antitrust Paradigm

TAGS antitrust and competition Democracy What Is Democratic Antitrust? Symposium

 Share

Previous article
Democratic Antitrust Is Impractical.

Enforcers Can Push Boundaries
Without Overreach

Next article
Economic Concentration and Its Dual

Threats to Democracy

LATEST NEWS

   

Economic Concentration
and Its Dual Threats to
Democracy

The European Commission
Can and Must Act on
Excessive Pricing

The Political Economy of
Distrust in Science

How can Economic
Regulation Be Made More
Democratic?

   

The Political Economy of
Distrust in Science

The European
Commission Can and
Must Act on Excessive
Pricing

There Is Only
Democratic Antitrust

How can Economic
Regulation Be Made
More Democratic?

Economic Concentration
and Its Dual Threats to
Democracy

Democratic Antitrust Is
Impractical. Enforcers
Can Push Boundaries
Without Overreach

Germany’s CumEx and
CumCum Financial
Scandals Reveal How
Democratic Institutions
Fail

How To Stop the
Scourge of Corporate
Pardons

The EU Must Revise Its
Merger Guidelines To
Strengthen Innovation,
Security, and Democracy

How Income Inequality
Today Differs From the
Past

The publication of the Stigler Center at The
University of Chicago Booth School of Business

ProMarket is dedicated to discussing how
competition tends to be subverted by special
interests. The posts represent the opinions of their
writers, not necessarily those of the University of
Chicago, the Booth School of Business, or its faculty.
For more information, please visit ProMarket Policy.

TOPICS

ABOUT

  

Insights shaping the future of capitalism.TOPICS  ABOUT 

https://www.promarket.org/category/the-role-of-the-state/antitrust-and-competition/
https://www.promarket.org/category/news/series/
https://www.promarket.org/author/sean_sullivan/
https://www.facebook.com/sharer.php?u=https%3A%2F%2Fwww.promarket.org%2F2025%2F10%2F02%2Fplumbers-populists-and-the-role-of-public-opinion-in-antitrust%2F
https://twitter.com/intent/tweet?text=Plumbers%2C+Populists%2C+and+the+Role+of+Public+Opinion+in+Antitrust&url=https%3A%2F%2Fwww.promarket.org%2F2025%2F10%2F02%2Fplumbers-populists-and-the-role-of-public-opinion-in-antitrust%2F&via=ProMarket_org
mailto:?subject=Plumbers,%20Populists,%20and%20the%20Role%20of%20Public%20Opinion%20in%20Antitrust&body=https://www.promarket.org/2025/10/02/plumbers-populists-and-the-role-of-public-opinion-in-antitrust/
https://www.promarket.org/author/sean_sullivan/
https://www.promarket.org/author/sean_sullivan/
https://www.promarket.org/2025/10/03/economic-concentration-and-its-dual-threats-to-democracy/
https://www.promarket.org/2025/10/08/the-european-commission-can-and-must-act-on-excessive-pricing/
https://www.promarket.org/2025/10/09/how-the-political-economy-of-scientific-research-contributes-to-the-publics-distrust-in-experts/
https://www.promarket.org/2025/10/06/how-can-economic-regulation-be-made-more-democratic/
https://www.promarket.org/tag/what-is-democratic-antitrust-symposium/
https://www.protoolreviews.com/difference-cpvc-copper-pex-tubing/
https://rogerwakefield.com/propress-vs-push-fittings-pressure-test/
https://aspe.org/pipeline/hazen-williams-and-darcy-weisbach-equations-similarities-and-differences/#:~:text=The%20Hazen%2DWilliams%20equation%20is,to%20friction%20in%20fluid%20flow
https://www.youtube.com/watch?v=FtDZM3oOJvA
https://www.ftc.gov/system/files/documents/public_statements/1599783/statement_of_chair_lina_m_khan_regarding_the_request_for_information_on_merger_enforcement_final.pdf
https://www.ftc.gov/system/files/ftc_gov/pdf/p859910draftmergerguidelines2023.pdf
https://link.springer.com/article/10.1007/s11151-024-09962-0
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4804609
https://www.antitrustinstitute.org/event/26th-aai-annual-policy-conference/
https://www.yalelawjournal.org/forum/the-twilight-of-the-technocrats-monopoly-on-antitrust
https://www.aeaweb.org/resources/students/grad-prep/overview
https://www.aeaweb.org/resources/students/grad-prep/recommended-math
http://ssrn.com/abstract=3223025
https://www.jstor.org/stable/2565790
https://www.sciencedirect.com/science/article/abs/pii/S0014292112001237
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4259585
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4801936
https://www.jstor.org/stable/116990
https://www.promarket.org/2022/08/03/are-monopolists-or-cartels-the-true-source-of-anticompetitive-us-political-power/
https://www.jstor.org/stable/41723330
https://law.justia.com/cases/federal/appellate-courts/F2/148/416/1503668/
https://supreme.justia.com/cases/federal/us/374/321/
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=239431
https://sites.duke.edu/econ890_02_f2019/files/2019/09/RAs_guide.pdf
https://www.gsb.stanford.edu/faculty-research/working-papers/refinements-nash-equilibrium
https://competitionandappropriation.econ.ucla.edu/wp-content/uploads/sites/95/2020/12/CournotBertrand-debate.pdf
https://competitionandappropriation.econ.ucla.edu/wp-content/uploads/sites/95/2020/12/CournotBertrand-debate.pdf
https://competitionandappropriation.econ.ucla.edu/wp-content/uploads/sites/95/2020/12/CournotBertrand-debate.pdf
https://competitionandappropriation.econ.ucla.edu/wp-content/uploads/sites/95/2020/12/CournotBertrand-debate.pdf
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=5130627
https://supreme.justia.com/cases/federal/us/435/679/
https://faculty.haas.berkeley.edu/shapiro/antitrustpopulism.pdf
https://www.youtube.com/watch?v=DX_zkaK5PaI
https://www.promarket.org/about-this-publication/
https://mailchi.mp/80c636a8ca52/promarket-weekly-newsletter
https://www.promarket.org/2025/01/06/how-industrial-policy-gave-us-the-sherman-act/
https://www.promarket.org/2025/01/07/what-the-us-learned-and-the-eu-should-consider-about-national-champions/
https://www.promarket.org/2024/11/25/after-neo-brandeis/
https://www.promarket.org/2024/12/03/multi-market-balancing-in-a-new-antitrust-paradigm/
https://www.promarket.org/tag/antitrust-and-competition/
https://www.promarket.org/tag/democracy/
https://www.promarket.org/tag/what-is-democratic-antitrust-symposium/
https://www.facebook.com/sharer.php?u=https%3A%2F%2Fwww.promarket.org%2F2025%2F10%2F02%2Fplumbers-populists-and-the-role-of-public-opinion-in-antitrust%2F
https://twitter.com/intent/tweet?text=Plumbers%2C+Populists%2C+and+the+Role+of+Public+Opinion+in+Antitrust&url=https%3A%2F%2Fwww.promarket.org%2F2025%2F10%2F02%2Fplumbers-populists-and-the-role-of-public-opinion-in-antitrust%2F&via=ProMarket_org
mailto:?subject=Plumbers,%20Populists,%20and%20the%20Role%20of%20Public%20Opinion%20in%20Antitrust&body=https://www.promarket.org/2025/10/02/plumbers-populists-and-the-role-of-public-opinion-in-antitrust/
https://www.promarket.org/2025/10/01/democratic-antitrust-is-impractical-enforcers-can-push-boundaries-without-overreach/
https://www.promarket.org/2025/10/03/economic-concentration-and-its-dual-threats-to-democracy/
https://www.promarket.org/2025/10/09/how-the-political-economy-of-scientific-research-contributes-to-the-publics-distrust-in-experts/
https://www.promarket.org/2025/10/08/the-european-commission-can-and-must-act-on-excessive-pricing/
https://www.promarket.org/2025/10/07/there-is-only-democratic-antitrust/
https://www.promarket.org/2025/10/06/how-can-economic-regulation-be-made-more-democratic/
https://www.promarket.org/2025/10/03/economic-concentration-and-its-dual-threats-to-democracy/
https://www.promarket.org/2025/10/01/democratic-antitrust-is-impractical-enforcers-can-push-boundaries-without-overreach/
https://www.promarket.org/2025/09/30/germanys-cumex-and-cumcum-financial-scandals-reveal-how-democratic-institutions-fail/
https://www.promarket.org/2025/09/29/how-to-stop-the-scourge-of-corporate-pardons/
https://www.promarket.org/2025/09/25/the-eu-must-revise-its-merger-guidelines-to-strengthen-innovation-security-and-democracy/
https://www.promarket.org/2025/09/24/how-income-inequality-today-differs-from-the-past/
https://www.promarket.org/2025/10/03/economic-concentration-and-its-dual-threats-to-democracy/
https://www.promarket.org/2025/10/08/the-european-commission-can-and-must-act-on-excessive-pricing/
https://www.promarket.org/2025/10/09/how-the-political-economy-of-scientific-research-contributes-to-the-publics-distrust-in-experts/
https://www.promarket.org/2025/10/06/how-can-economic-regulation-be-made-more-democratic/
https://www.promarket.org/2025/10/09/how-the-political-economy-of-scientific-research-contributes-to-the-publics-distrust-in-experts/
https://www.promarket.org/2025/10/08/the-european-commission-can-and-must-act-on-excessive-pricing/
https://www.promarket.org/2025/10/07/there-is-only-democratic-antitrust/
https://www.promarket.org/2025/10/06/how-can-economic-regulation-be-made-more-democratic/
https://www.promarket.org/2025/10/03/economic-concentration-and-its-dual-threats-to-democracy/
https://www.promarket.org/2025/10/01/democratic-antitrust-is-impractical-enforcers-can-push-boundaries-without-overreach/
https://www.promarket.org/2025/09/30/germanys-cumex-and-cumcum-financial-scandals-reveal-how-democratic-institutions-fail/
https://www.promarket.org/2025/09/29/how-to-stop-the-scourge-of-corporate-pardons/
https://www.promarket.org/2025/09/25/the-eu-must-revise-its-merger-guidelines-to-strengthen-innovation-security-and-democracy/
https://www.promarket.org/2025/09/24/how-income-inequality-today-differs-from-the-past/
https://www.promarket.org/
https://promarket.org/about-this-blog/pro-market-policy/
https://www.promarket.org/topics/
https://www.promarket.org/about-this-publication/
https://research.chicagobooth.edu/stigler
https://www.facebook.com/StiglerCenter/
https://twitter.com/ProMarket_org
https://www.youtube.com/channel/UCWnfWwdtMyurB4Ro1L5QYSw
https://www.promarket.org/
https://www.chicagobooth.edu/research/stigler
https://www.promarket.org/topics/
https://www.promarket.org/about-this-publication/
https://www.promarket.org/2025/10/02/plumbers-populists-and-the-role-of-public-opinion-in-antitrust/#

